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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR: TEZPUR 
 

 
MAC Case No. 356 of 2010 

 
 

1.Smt Karmu 
Wife of Late Darjee Khandu 

 
2. Sri Dor Tsering  

S/o Late Darjee Khandu 
 

3. Miss Rimchin Droma  

D/o Late Darjee Khandu 
 

4. Sri Rinchin Nima 
S/o Late Darjee Khandu 

  
Nos. 2 and 4, Represented by claimant No.1 

 
 

All (1) to (4) are permanent residents of  
4 Kilio Dungmanba 

PO & PS: Dhirang Dist: West Kameng (Arunachal Pradesh) 
 

Presently residing at Vill: Tezpur,  
PO: Tezpur, Dist: Sonitpur, Assam 

 

         ... Claimants 
 

-Versus- 
 

1. Sri Tenzin Gyasto  
S/o Sri Lobsang Damchin 

R/O- Shyaro, PO : Lhou PS-Jang 
Dist- Tawang, Arunachal Pradesh. 

 
 

2. Sri Karma Tsering 
C/o Sri Tenzin Gyasto  

S/o Sri Lobsang Damchin 
R/O- Shyaro, PO : Lhou PS-Jang 

Dist- Tawang, Arunachal Pradesh. 

 
3. United Insurance Co. Ltd 

Tezpur Branch, 
Dist: Sonitpur, Assam 

 
                                           . .Opposite 

Parties 
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 Advocate for the claimant     :  Sri Salim Khan 
 Advocate for OP No. 1 & 2  :  Sri Mayuri Gogoi 

 Advocate for OP No. 3 :  Sri S.K.Singh 
 

  
Present 

Ms. A. Ajitsaria, AJS,  
Member, Motor Accidents Claim Tribunal 

/Addl District Judge No.2, Sonitpur, Tezpur  
 

 
  Date of Argument :        20.05.2014 

 Date of Judgment :        11.09.2014

  
 

 
J U D G M E N T 

 
 

 The instant claim petition has been filed by the claimant 

u/s 166 of the Motor Vehicles Act, 1988 claiming compensation 

for the death of Darjee Khandu (hereinafter referred to as the 

“deceased”) who was the husband of the Claimant No.1 and 

father of the claimant Nos.2, 3 and 4. 

 

The case of the claimants, in brief, is that on 

21.06.2010, Darjee Khandu hired the Bolero Pickup bearing 

registration No. AR-04/3888 for carrying food grain from 

Dhirang to Injee. After dropping the said food grain at Injee , 

the said Darjee Khandu (since deceased) loaded fire wood at 

Injee and was returning to Dhirang. When they reached 

Mandelaphudung Road Bazar the Bolero Pick Up Van No. AR-

04/3888 capsized and fell down 100 feet below, resulting in 

the instantaneou death of Darjee Khandu. It has been stated 

that the accident occurred because of the rash and negligent 

driving of the OP No.2.  

 

The Opposite party No.1 and Opposite party No.2, owner 

and driver of the Bolero Pickup have filed their written 

statement denying that the vehicle was driven in a rash and 

negligent manner by the OP No.2 and stating that the OP No.2 
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had a valid driving license. It has been further stated that 

liability arising of the said accident, if there be any, ought to be 

borne by OP No.3, with which the said vehicle was duly insured 

vide Policy No. 130700/31/09/01/00006323 valid upto 

07.02.2011. 

 The O.P Nos. 3, the Insurer of the Bolero Pickup, in its 

written statement denied all material averments of the claim 

petition and pleaded, inter-alia, that the amount of 

compensation claimed by the petitioner is highly exaggerated 

and speculative. It has been stated that the insurer is not liable 

to pay any compensation until and unless it is proved that the 

driver of the offending vehicle had valid driving licence and the 

conditions of Insurance Policy were not violated by the insured.  

 

On the basis of pleadings the following issues were 

framed for adjudication :- 

 

1. Whether the accident took place due to rash and 

negligent driving of the driver of the offending vehicle. ? 

2. Whether the claimant is entitled to compensation as 

prayed for ? 

 

During enquiry, the claimant No. 1 examined herself. 

She was extensively cross examined by the O.P. No.3. The 

contesting respondent called for the records of Dhirang Police 

Station Case No. 9/10 and the same was duly forwarded 

through Head Constable Tashi Teshering, who placed the 

documents on record on 29.1.2014.  

 

I have carefully perused the entire materials brought on 

record, heard both sides. Both the issues are taken up together 

for discussion and decision, for the sake of convenience and 

brevity. 
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 Evidence of the claimant No.1, is that, Darjee Khandu 

died due to the rash and negligence of the OP No.2 in the road 

accident on 21.06.2010.  It has been stated that at the time of 

accident, the deceased, was earning Rs. 10,000/ per month. 

 

 The claimant No. 1 exhibited the Accident Information 

Report as Ext 1, Post Mortem Report as Ext 2, Police Report as 

Ext. 3, Post Mortem Report of Darjee Khandu as Ext 3. 

   

 

 Ext – 1 is the Accident Information Report wherein it has 

been recorded that the Bloero Pickup No. AR-04/3888 was 

involved in an accident on 21.06.2010 in which Darjee Khandu 

died. Ext -3 is the Police Certificate/Report issued by Officer 

In-Charge of Dhirang Police Station. In the said certificate, it 

has been stated that Darjee Khandu owner of the fire wood 

loaded in Bolero Pickup Van No. AR-04/3888 died when the 

vehicle met with an accident on 21.06.10 at 1930 hrs at 9 KM 

Point Mandala Phudung. It has been stated that Dirang Police 

Case No. 9/10 was registered pursuant to the said accident. 

 

 On summons being issued for production of police papers 

in connection with Dhirang Police Case No. 9/10, Head 

Constable Tashi Tsering appeared before this Tribunal on 

29.01.14 and vide forwarding letter dated 29.01.14, which is 

exhibited as Ext A, placed on record  relevant documents 

pertaining to the said Dirang Police Case No. 9/10.  

 

 Perusal of the said documents placed on record reveals 

that on 22.06.10 an FIR was lodged by OP No. 2/Sri Tenzin 

Gyatso at Dirang Police Station wherein it was stated that the 

Bolero Pickup No. AR-04/3888 met with an accident at 9 Km 

Point Mandela Phudung on 22.06.10 and in the said accident 

one Darjee Khandu succumbed to his injuries while he was 

being taken to District Hospital at Bomdila.  
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 The documents further reveal that during the course of 

investigation, it transpired that twelve occupants including the 

driver received treatment at CHC, Dhirang and two persons out 

of them i.e Darjee Khandu and Miss Pem Droma being critically 

injuried were referred to District Hospital, Bomdila.  

 

During investigation, police seized the following 1) 

Damaged Accident Vehicle being Bolero Pickup No. 

AR/04/3888, 2) Registration certificate of the said vehicle 3) 

Insurance Policy No 130700/31/09/00006323 valid upto 

07/02/2011, 4) Permit No. 129/BDL/09/0SV valid upto 

24.02.201, 5) Driving licence of Sri Karma Tsering and 6) 

Rejected hand sawing timber-45 pieces. 

 

The seized cover of the Policy No. 

130700/31/09/00006323 shows that the said policy was a 

package policy for goods carrying–public carriers and it was 

valid upto 08.02.10 to 07.02.11.  

 

On completion of investigation, charge-sheet was 

submitted against O.P No. 2, that is, driver of the Bolero 

Pickup No. AR/04/3888. From the documents of the police 

case, it is apparent that Bolero Pickup No. AR/04/3888 met 

with an accident on 21.06.10. At the relevant time, the said 

Bolero Pickup was loaded with 45 pieces of hand sawing 

rejected timber and 12 occupants, including the driver. All the 

said twelve occupants were injured in the said accident.  The 

claimant No.1s’ husband was one of the said occupants, who 

ultimately succumbed to the injuries. The names of the 

occupants as revealed from the police papers are given herein 

below:        

 

1. Sri Dorjee Khandu (died), 41 years, S/O Sri Sang 

Tsering, 



Page 6 of 11 
 

2. Sri Jana, 42 years, S/O It. Naksang, 

3. Sri Norbu, 45 years, S/O It. Kesang Norbu, 

4. Sri Nim Tsering, 38 years, S/O It. Dorjee, 

5. Sri Sangia, 60 years, S/O Sri It. Rinchin Dakpa, 

6. Smti. Lham Jangmu, 61 years, W/O Sri Sangia 

7. Smti. Sang Droma-31 years, W/O Sri Lama Chetry, 

8. Smti. Phurpa Lamu, 26 years, W/O Sri Karma Tsering, 

9. Miss Rinchin Droma, 15 years, D/O Sri Pem Khandu, 

10. Miss Dorjee Droma, 9 years, D/O Sri Phurpa Tashi,   

11. Sri Karma Tsering, 28 years, S/O Sri Lei Khandu, 

and, 

12. Miss Pem Droma, 20 years, D/O Sri Dorjee 

 

Recordings in the police papers reveals that in the 

opinion of the Investigating Officer, the accident may have 

occurred either to reckless driving by the driver or due to some 

technical problems or due to over load. The MVI opined that 

the accident may have occurred due to defective brake system 

because of which the vehicle skidded.  

 

During course of argument, the learned counsel for the 

OP No. 3 has strenuously submitted that the contention of the 

claimant No.1 that her husband had hired the Bolero Pickup 

No. AR/04/3888 is not supported either by OP No. 1 owner of 

the vehicle or the police papers of Dhirang Police Case No. 

09/10. 

 

The learned counsel submitted that the claimant No 1’s 

husband was nothing but a gratuitous passenger in a goods 

carrying vehicle and hence the OP No.3 is not liable in the 

instant case. 

 

 The learned counsel for the claimants, on the other 

hand, submitted that the fact of accident has not been denied 

by the Insurance Company nor has their being denial of the 
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Bolero Pickup No. AR/04/3888 having been insured with OP 

No. 3. Ld Counsel for the claimant submitted that hence, the 

OP No. 3 cannot absolve itself of the liability on the pretext of 

there being violation of policy condition and the claimant 

No.1’s husband being a gratuitous passenger.  

          

The Hon’ble Supreme Court in National Insurance Co 

Ltd vs Baljit Kaur reported in (2004) 2 SCC 1  submits 

that admittedly the vehicle involved in the accident was a 

goods carrying vehicle and, as such, as per the ratio laid down 

in the said judgment, the Insurer is not liable to indemnify the 

owner for carrying passengers in a goods carrying vehicle. Ld 

Counsel for the Insurance Co submits that by allowing 

passengers to travel in a goods vehicle, the owner has violated 

the terms and conditions of the policy. Countering the attempt 

of the Learned Counsel for the claimants to portray that since 

the deceased person had hired the vehicle to carry the timber 

logs, it necessarily ought to be construed that the deceased 

person was accompanying the “goods” being carried in the 

book Pick Up and thus liable to be compensated by the 

Insurance company.  Learned Counsel for the Insurance Co., 

submits that under no stretch of imagination can it be 

perceived that the deceased person was accompanying some 

“goods”. Learned Counsel for the Insurance Co. submits that 

admittedly, the Bolero Pickup was loaded with 45 pieces of 

hand sawing rejected timber but along with the same there 

were altogether 12 occupants including the driver. There is 

nothing on record to show that the logs belonged to the 

deceased and that the deceased had hired the said vehicle. 

Moreover it was OP No.2, the owner who took the logs in 

zimma after the accident. Ld Counsel for the Insurance Co. 

submits that there is no explanation forthcoming as to the 

presence of the ten passengers in the Bolero Pick Up, which 

further goes to establish that all of them were gratuitous 

passengers. 
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I have given my thoughtful consideration to the rival 

submissions. Hon’ble Supreme Court in Baljit Kaur (Supra) has 

held that gratitutous passengers travelling in goods vehicle and 

their dependents are not entitled to claim any compensation 

from the insurer of goods carrying vehicle. It was further held 

that.. "The effect of the 1994 amendment on Section 147 is 

unambiguous. Where earlier, the words "any person" could be 

held not to include the owner of the goods or his authorized 

representative travelling in the goods vehicle, Parliament has 

now made it clear that such a construction is no longer 

possible. The scope of this rationale does not, however, extend 

to cover the class of cases where gratuitous passengers for 

whom no insurance policy was envisaged, and for whom no 

insurance premium was paid, employ the goods vehicle as a 

medium of conveyance.” 

 

From the records of the Dirang Police Case No.9/10 it is 

apparent that the deceased, in fact, was a gratituous 

passenger in the Bolero Pick Up which met with an accident.  

 

Thus from the evidence on record it is established that 

the claimant No.1’s husband, died in the motor vehicle 

accident involving the Bolero Pickup No. AR/04/3888.  

Claimants are therefore held to be entitled to compensation. 

 

This Tribunal therefore proceeds to compute the 

compensation as per the ratio laid down by the Hon’ble 

Supreme Court in  Sarla Verma v. Delhi Transport 

Corporation (2009) 6 SCC 121. 

 

As per the said judgment of the Hon’ble Supreme Court, 

the multiplier to be applied for computing the compensation 

would depend on the age of the deceased.  The number of 

dependents would be the guide as to the amount to be 
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deducted towards the personal expences of the deceased and 

income after deduction of tax would be the actual income to be 

taken into account for the purpose of computation of 

compensation. 

 

The Hon’ble Supreme Court in Santosh Devi Vs. 

National Insurance Company Ltd.[ (2012) 6 SCC 421] in 

paragraph 18 has held that : 

 

“18. Therefore, we do not think that while making the 

observations in the last three lines of paragraph 24 of Sarla 

Verma's judgment, the Court had intended to lay down an 

absolute rule that there will be no addition in the income of a 

person who is self-employed or who is paid fixed wages. 

Rather, it would be reasonable to say that a person who is self-

employed or is engaged on fixed wages will also get 30 per 

cent increase in his total income over a period of time and if he 

/ she becomes victim of accident then the same formula 

deserves to be applied for calculating the amount of 

compensation.” 

 

 Again the Hon’ble Supreme Court in Rajesh and Ors. 

Vs. Rajbir Singh and Ors. reported in 

MANU/SC/0480/2013 held in paragraph 11 to the effect 

that “ …. Since, the Court in Santosh Devi's case (supra) 

actually intended to follow the principle in the case of salaried 

persons as laid in Sarla Verma's case (supra) and to make it 

applicable also to the self-employed and persons on fixed 

wages, it is clarified that the increase in the case of those 

groups is not 30% always; it will also have a reference to the 

age. In other words, in the case of self-employed or persons 

with fixed wages, in case, the deceased victim was below 40 

years, there must be an addition of 50% to the actual income 

of the deceased while computing future prospects. Needless to 

say that the actual income should be income after paying the 
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tax, if any. Addition should be 30% in case the deceased was 

in the age group of 40 to 50 years. 

Besides loss of dependency, the claimants are entitled to 

some amount, on account of funeral expenses and loss of love 

and affection. The Hon’ble Supreme Court in Rajesh and Ors. 

Vs. Rajbir Singh and Ors. reported in 

MANU/SC/0480/2013 has held in paragraph 24 and 25 that 

an amount of Rupees One Lakh ought to be granted for loss of 

consortium, love and affection and an amount of Rupees 

twenty five thousand should be granted for funeral expences 

unless there is proof of higher expenditure on the said count. 

 

Thus compensation in the instant case is calculated thus: 

 

Age of the deceased in post mortem 

report is recorded as 41 years, there 
multiplier 

14 

In absence of any cogent proof, 
Income of the deceased is taken to be 

Rs.3000/- per month 

 

Annual Income Rs.3000 x 12 = Rs.36,000/- 

30% increase towards future prospect Rs.46,800/- 

Deduction 1/4th towards personal 

expences =  

Rs.11,700/- 

Income after deduction Rs. 35,100/- 

A. Loss of dependency (35,100/- x 14) Rs.4,91,400.00 

B. Loss of consortium for claimant 
No.1 

Rs.1,00,000.00 

C. Loss of love, affection & guidance 
for three minor children 

Rs.1,00,000.00 

D. Funeral expences Rs.   25,000.00 

Total of A, B, C and D Rs.7,16,400.00 

 
 

 
From the discussion made hereinbefore, this Tribunal is 

of the considered view that the Opposite Party No.3, United 

India Insurance Co. Ltd. is not liable to indemnify the OP No.1, 

owner in the instant case. Hence, the Owner of the Bolero 

Pickup No. AR/04/3888, that is, the Opposite Party No.1 is to 

held liable to pay the award.  
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A W A R D  

         

  Rs.7,16,400/- (Seven Lakh Sixteen Thousand Four 

Hundred only) inclusive of no-fault, is awarded with interest @ 

6% pa from the date of filing of the claim petition, i.e. 

13.12.2010 till payment to the claimant. Out of the total 

awarded amount an amount of Rs.1 Lakh each is to be 

deposited in fixed deposit any nationalized bank in the name of 

the three minor children of the deceased (OP No.2, 3, and 4) 

till the said minors attain the age of majority. Balance amount 

is to be released to the claimant No.1.   

 

The OP No. 1, Sri Tenzin Gyasto, is directed to pay the 

award within one month from the date of the order. 

 

Given under my hand & seal of this Court on this 11th 

day of September, 2014. 

 

 

 
 

 
       Member 

Motor Accident Claims Tribunal/           
Additional District Judge No.2 

Sonitpur, Tezpur 


